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I. Introduction: Policy & Regulation.

· Changing structure of families
· Nuclear family did describe most American families in 1950s. Now only 24% of families are nuclear families.  Fastest growing type of family is now single person household. Other types include: single-parent families, gay families.
· View of nuclear family as only legitimate family structure has changed because the number of people living outside this structure has grown.
· Four points of potential legal regulation of families:
· at commencement (marriage)

· during ongoing marriage (abuse, e.g.)

· at exit

· post-exit
· Definition of family in zoning regulations
· In 1974, SCOTUS confronted its first zoning case in Village of Belle Terre v. Boraas. That statute defined family as those related by blood, adoption, or marriage who live together and cook together. The first part is a kinship model – tied by blood or by law; the second part is functional, more about actions. This kept out students, brothels, group homes – about noise and overcrowding and property values. SCOTUS upheld.
· Moore v. City of East Cleveland (US 1977), p. 11
· Cleveland statute limited definition of family as marital family structured around couple, with limited additions (their parents and immediate unmarried dependents without kids, plus one married dependent with children). 
· In this case, Mrs. Moore was living with her son and his child, and another grandson was coming to live with them – statute subjected Moore to criminal penalties. 
· SCOTUS found that statute violated constitution. “Freedom of personal choice in matters of marriage and family life is one of the liberties protected by the Due Process Clause of the 14th Amendment.” “Our decisions establish that the Constitution protects the sanctity of the family.”
· Moores could have lived in Belle Terre since they were all related by blood.
· Moore and Belle Terre have same justification – preventing overcrowding, etc. Powell looks to history and tradition – the Moores are a family as we’ve thought about family for years (kinship structure). Powell also focused on family function – they take care of each other in times of crisis (as Mrs. Moore was doing with her motherless grandchild).
· Split among justices in Moore about whether substantive due process encompasses right to define family.
· Privacy – families are permeable to state regulation, but protected from it. There must be an important justification for state to enter. When the Court grapples with rights related to families, it tends to invoke “heightened scrutiny” – the question is how high.
· In 2006, Manasses passed an ordinance limiting habitation to two degrees of consanguinity (no aunts and uncles, nieces and nephews) – primarily an anti-immigrant measure.
· Braschi v. Stahl (NY 1989), p. 16
· NY rent stabilization case involving homosexual couple who lived together in rent-controlled apartment. Rent control laws allow another family member to live in the apartment if the lease-holder dies. In this case, the homosexual partner of the leaseholder wanted to remain in the apartment after leaseholder died. There was no definition of family member in the statute. 
· Landlord urged that definition should come from state intestacy laws. Court of appeals rejected that definition – you must look at what family is in context of regulatory scheme (functional view of family). In this context, the purpose was to ensure that people weren’t made homeless during time of trauma. “It is reasonable to conclude that Legislature intended to extend protection to those who reside in households having all of the normal familial characteristics.”
· Objective examination of the relationship of the parties should include:
· Exclusivity and longevity of the relationship
· Level of emotional and financial commitment
· Manner in which the parties have conducted their everyday lives and held themselves out to society
· Reliance placed upon one another for daily family services.
· Purpose of family – two views
· A social arrangement (individual happiness) (tends to favor applying rules of contract)

· Societal institution to accomplish societal objectives (generally favors more formal structures, traditional rules):

· reproduction, 

· child rearing, 

· education/value transmission, 

· care of dependents, 

· sex site/control, 

· record-keeping, 

· wealth transfer,

· symbolism

· Federalism
· Historically, family law was almost entirely a matter of state law.  Family matters are not among the enumerated powers of federal government.
· Federal courts generally refrain from exercising diversity jurisdiction over family matters through “domestic relations exception.” Ankenbrandt v. Richards (US 1992), p. 20 (DR exception doesn’t extend to torts cases)

· Since late 1960s/70s, there has been considerable federalization of family law:

· constitutionalization of family law (constitutional definition of family)

· statutes, mostly related to children (custody, support, kidnapping)

· also international treaties deal with family law on occasion
II. Regulation of Marriage
· Constitutional Limitations
· Zablocki v. Redhail (US 1978), p. 35

· WI statute said that a non-custodial parent couldn’t marry without a prior judicial determination that the child support obligation has been met and that the children and not and not likely to become public charges.

· Background: Loving v. Virginia, 1967 case involving interracial couple who challenged anti-miscegenation law. Equal protection and due process were both mentioned in Loving, but it wasn’t clear in opinion whether marriage was fundamental right.

· Court invalidated the statute because it violated equal protection: it was a classification that impinged upon fundamental right to marry (those who lack financial resources will never be able to marry), so strict scrutiny applied. Two asserted state interests: counseling on need to fulfill prior support obligations and welfare of out-of-custody children. No evidence that counseling takes place and requirement does not deliver money to children.

· Majority: “reasonable regulations that do not significantly interfere with decisions to enter into the marital relationship may legitimately be imposed.”

· Marshall (majority) rests his opinion on both equal protection and due process. Invokes Griswold, a privacy case – but Griswold doesn’t say that marriage is a fundamental right. Ties marriage to other fundamental rights, like reproduction – in many states, you couldn’t have sex unless you were married.

· Several concurrences said it was an impermissible restriction on the fundamental right to marry (due process claim). State already has numerous other means for exacting compliance with support obligations that do not impinge upon the right to marry.

· Rehnquist dissent argued that marriage is not fundamental right – standard should be rational basis, which statute satisfies.

· Prohibitions (after Zablocki, must not interfere with right to marry; they can restrict who or when you’re able to marry)
· Polygamy
· Reynolds v. United States (U.S. 1878), p. 45-47

· SCOTUS sustained conviction of Mormon under a federal law criminalizing bigamy. 

· Reasoning: polygamy always odious, leads to patriarchy/despotism. It is within the legitimate scope of civil government to determine whether polygamy or monogamy shall be the law of social life under its dominion.

· Laws can’t interfere with religious belief, but can interfere with religious practice (e.g. human sacrifice).

· Potter v. Murray City (10th Cir. 1985), p. 47

· Potter challenged his termination as police officer for the practice of plural marriage – policy interfered with free exercise of religion and right to privacy.

· Court declines to protect polygamy.

· Monogamy is inextricably woven into fabric of society, so it is a compelling interest of the state to protect it.

· Laws prohibiting polygamy have not fallen into desuetude because polygamy has always been prohibited and continues to be prohibited.

· Incest
· Three types of incest regulation:

1. consanguinity (blood): universal core is ancestor/descendant and siblings. 

2. law: direct legal relation (adoption)

3. affinity: indirect legal relation through marital couple (step-relations)

· Justifications for incest regulation:

· religion

· genetic/biological

· social organization: social taboos, sexual competition within family, protection of young and dependant family members

· Israel v. Allen (CO, 1978), p. 68
· Adopted/stepsiblings challenge their denial of marriage license. 

· Court holds that it is illogical to prohibit marriage between adopted brother and sister: adopted children are not engrafted upon their adoptive families for all purposes (e.g. incest law doesn’t apply), and this prohibition is as likely to result in family discord as allowing marriage.

· Natural repugnance toward marriages of blood relatives doesn’t exist in those related only by affinity.

· Age
· Moe v. Dinkins (S.D.N.Y. 1981), p. 71

· Plaintiffs (age 15 and 18) have 1-year-old son; girl’s mother wouldn’t consent to marriage; Ps challenged NY parental consent statute.

· Court upholds statute, applying rational basis analysis.

· State interests: preventing immature decisionmaking and unstable marriages.

· Law presumes that parents will act in the best interests of their child – parents have privacy right to do so.

· Law only delays Ps access to marriage

· Void/Voidable marriages

· Void marriage: law says this marriage violates such an important rule that it is as if it never happened – that marriage can be challenged by anyone at anytime, but it doesn’t need a challenge (it’s a nullity from the get-go). Examples from Section 5 of NY Dom. Rel. Law: 

· Incestuous marriage is a void marriage (ancestor and descendant, brother/sister, uncle/niece, aunt/uncle). Parties are subject to penalty, as well as person who performs the marriage (knowingly).

· Section 6: bigamous marriage is also void, unless marriage has been annulled or divorced.
· Voidable marriage: will only be annulled if challenged during the lifetime of the parties by one of the parties. NY examples: 
· Applies to marriages where one party is under 18, incapable of consent, physically unable to consummate, force, duress, or fraud, mental illness.

· What happens to money/kids if marriage is void or voidable? Under NY law, you still get equitable distribution of property acquired during marriage, support, custody, etc. Most challenges to void marriages come in estate disputes.

· Same Sex Marriage

· Many (28) states have enacted statutes disavowing recognition of same-sex marriages performed in other states; federally we have DOMA (1996), which revokes federal recognition.

· First case came out of Hawaii: Bayer v. Lewin. Initial ruling was that denial of marriage was inconsistent with constitution; as case progressed through appellate process, the constitution was amended, which ended the case.

· Vermont case – denial of marriage benefits to gay couples was unconstitutional, but allowed legislature to come up with solution. It created civil unions, which conferred most rights, including child custody, inheritance, divorce, right to sue on behalf of partner.

· Goodridge v. Department of Public Health (MA 2003), supp.
· Case came about when seven couples tried to obtain marriage licenses from local department of public health. Plaintiffs were likely chosen for longevity of relationships, dependant care – they look like other families on the block, and similarly-situated individuals should be treated the same.

· Two sets of constitutional challenges: substantive due process and equal protection.

· Due process claim: marriage is a fundamental right; it’s part of the fundamental right to privacy

· Equal protection arguments: main strategy may have been in choosing their plaintiffs – daring court to find difference between these families and heterosexual families; denying them protection of the laws based on a single trait

· Court doesn’t make a careful distinction between due process and equal protection, uses an enhanced rational basis test: look at actual purpose (not hypothesized), narrowly tailored language. Court finds no rational basis.

· State’s claimed interests and court’s response: 

· favorable setting for procreation, 

· court finds no link between allowing same-sex couples to marry and encouraging procreation – no evidence that same-sex partners would otherwise enter heterosexual marriage and procreate

· optimal setting for child-rearing, 

· if state really believed this, then it wouldn’t allow single-parent and same-sex families adopt children, it would restrict divorce among couples with children

· preserving scarce state and private financial resources.

· no factual basis to this argument; restricting gay marriage doesn’t necessarily save resources.

· Sex discrimination argument: A man can marry a woman, but a woman can’t. This argument has consistently failed in the courts in the Title VII/employment context. The obvious citation here is Loving v. Virginia, which purports to treat all the races the same (no one can marry outside their race=no one can marry within their sex).

· Hernandez v. Robles (NY 2006), supp.
· Plaintiffs are a number of couples who look a lot like plaintiffs in Goodridge.

· Trial level:

· State asserted two interests: fostering traditional marriage and avoiding problems of inter-state recognition.

· Trial judge entered summary judgment for same-sex couples. 

· Appellate Division:
· Marriage is a fundamental right for heterosexual couples. 

· Redefining marriage is a function of the legislature. 

· Marriage is about well-being of children and society, so it is a rational policy decision. 

· Almost complete reliance on dissenting opinions. 

· Was very peeved by trial court’s relief – should have given legislature time to act

· Court of Appeals majority: limitation can be defended as a rational legislative decision

· Legislature could rationally decide that, for the welfare of children, it is more important to promote stability, and to avoid instability, in opposite-sex than in same-sex relationships.

· Legislature could rationally believe it’s better, other things being equal, for children to grow up with both a mother and a father.

· No deeply rooted right to marry someone of the same sex.

· No sex discrimination: women and men are treated alike (permitted to marry opposite sex)

· Court of Appeals decision begins with statement that question should be addressed by state legislature.

· Kaye dissent: Court is retreating from proud tradition of affording equal rights to all New Yorkers. Central to right to marry is the right to marry the person of one’s choice. This is a deprivation of a fundamental right and should be subject to strict scrutiny. 
· South Africa?
· Procedures

· Capacity, consent, and intent

· Larson v. Larson (IL Ct. App. 1963), p. 76

· Husband challenged validity of marriage to wife who was mentally ill.

· To enable a party legally to contract a marriage he or she must be capable of understanding the nature of the act.  Marriage contract will be invalidated by the want of consent of capable persons.

· Presumption that marriage is valid includes presumption that there was capacity.  Plaintiff has burden of proof to show marriage was invalid; he did not prove that the defendant was an “insane person” at the time of the marriage. 

· Annulment denied.

· Less capacity is required to enter into marriage than to execute a will, sign a deed, make a business contract. Why? Perhaps interest in making sure children are legitimate.

· Assessing capacity is largely a matter for untrained county clerks.

· Sham marriages: Smith v. INS (D. Mass. 1988), p. 79

· Under previous law, INS investigated marriages between a citizen and an alien and if found that the marriage was bona fide, then alien spouse granted LPR status.

· Under Amendments of 1986, alien spouse received only conditional status for two years, then can get LPR. But if the alien is involved in removal proceedings at time of marriage, then alien is required to leave U.S. for two years. 

· Ordinarily, statute that imposed such a heavy burden on marriage would be subject to heightened scrutiny; since this concerns immigration, over which Congress has extraordinary power, only rational basis will be applied.

· Amendments are rationally related to a legitimate state interest – the two-year non-residency requirement will have some effect in reducing the incidence of marriage fraud within this high-risk group.

· Generally, where parties have capacity and intent to marry, then marriage is valid. This case illustrates distinction between marrying for purposes of immigration law and marrying for purposes of family law (legitimizing a child, pleasing family).

· Solemnization and Licensing 

· Carabetta v. Carabetta (CT 1980), p. 82

· Parties exchanged marital vows in Catholic church, but they did not have a marriage license. Lived together as husband and wife, had four children.

· Issue: is marriage void if no license obtained?

· Legislature’s failure to expressly characterize as void a marriage properly celebrated without a license means that such a marriage is not invalid.

· Most courts will uphold marriage and find it valid even if license is absent.

· Common Law Marriage, and Meaning of Marriage
· CLM is a formal marriage, but without formalities of license and solemnization. Once recognized, it has all the consequences of traditional marriage (divorce, maintenance, etc.)

· 12 states recognize common law marriage (but marriage valid where contracted is valid everywhere). 

· Burden of proof is on party asserting the existence of a marriage

· Historically, it was a way to extend marriage to the less civilized parts of the country.

· Typical requirements to form CL marriage:

· Intent to marry

· Capacity to marry

· Cohabitation/consummation

· Holding out as married and/or reputation as married

· Utah CL statute has unusual twist: CL marriage must be established within one year of termination of the relationship.
· In Re Estate of Keimig (KS 1974), p. 88

· R.A. was married to decedent Keimig in 1925. R.A. obtained divorce in 1935, but same day reconciled with Keimig and they lived together for the next 9 years. R.A. left in 1944 and began living with A. Huss and held out with him as husband and wife. In 1954, R.A. filed for divorce from Huss, but then had it dismissed. They were formally married in 1972.

· In the meantime, Keimig married Goldie in 1967. In 1970, he bequeathed his estate to Goldie. He died in 1971.

· Essential elements of common law marriage in KS:

· Capacity of parties to marry

· Present marriage agreement between parties

· Holding out as husband and wife to public

· R.A. and Keimig held out as husband and wife, but there was not evidence that they contemplated or entered into a new agreement to become husband and wife. Court says that Keimigs failed on intent to marry prong – they didn’t act like they were married (including her running off with farm hand).

· It was only some time after Walter’s death that R.A. perceived herself as his widow.

· Putative Spouse Doctrine: In Re Estate of Vargas (Cal App 1974), p. 94

· Vargas lived double life: married Mildred in 1929, had 3 kids, lived together; married Josephine in 1945, had four children, visited every day. 

· An innocent participant who has duly solemnized a matrimonial union which is void because of some legal infirmity acquires the state of putative spouse. 

· Quasi-marital property theory: property rights acquired during a putative marriage = community property rights acquired during legal marriage.

· Laws of marital succession assume compliance with basic law and do not provide for contingencies arising during the course of felonious activity. 

· Both Mildred and Josephine have valid claims to Juan’s estate. Innocent wives of practicing bigamists are entitled to equal shares of property accumulated during the active phase of the bigamy.

· Summary of putative spouse doctrine: innocent spouse who has good faith belief in validity of marriage gets spousal rights
· Property Ownership & Control

· Common law rule of marital property: title determines asset ownership and management rights
· Community property rule: treat individual earnings acquired during marriage as the joint property of husband and wife (accumulations by one spouse before marriage are not included, nor is inheritance). (9 states have community property system)

· Martin v. Martin (Cal. Ct. App. 1984), p. 109
· Over 15 years, husband gave mistress money, gifts, and paid for travel with her.  Superior Court found that this was a misappropriation of community funds ($67,604) and order him to pay wife one-half share of these funds. 

· Wife argues that court should have awarded interest on the misappropriated funds. Court says no – had the Legislature intended that interest be awarded, it would have expressly so provided.

· Husband’s derivation of benefit from the expenditures does not defeat a claim of misappropriation. Also, husband’s responsibility for accumulating the assets does not allow him to spend them as he chooses.

· Test: whether the expenditure benefited the community or occurred with its express or implied consent.

· Andrews v. Andrews (TX Ct. App. 1984), p. 112

· Trial court divided community estate to benefit wife because of husband’s waste, mismanagement, or outright conversion of community funds. Husband challenges.

· John Andrews made some poor investments, but wife knew of payments and wrote some checks herself. 

· Good faith, but unwise, investment resulting in losses to the community estate does not justify an unequal distribution of remaining community property. 

· Absent a fraud on the community, the court may not order reimbursement for gifts of community property made during the marriage to a stranger.

· Trial court reversed.

· Spousal property rights at death: Each state has its own rule about how much a spouse must be left if spouse dies intestate. Under common law, surviving spouse was entitled to one-third of estate (or one-half if no descendants).  In states that have adopted the UPC, percentage depends on length of marriage.
· Spousal Support Obligations During Marriage

· McGuire v. McGuire (NE 1953), p. 119

· P Lydia brought action to recover suitable maintenance and support money from D Charles, her husband. Lydia won at trial. 

· D would not let P have any money, even though he had plenty. P wants money for clothes, new furniture, modernizing home, car, and visits to daughters. She has sufficient food.

· Holding: the living standards of a family are a matter of concern to the household, and not for the courts to determine. Reversed, no support for P.

· Other jurisdictions have denied separate maintenance to wife when she is still married and living in same house as husband. To maintain an action such as the one at bar, the parties must be separated or living apart from each other.

· Yeager dissent: There is no precedent case that says that separation is a condition precedent to the right to maintain action in equity for maintenance. In primary essence, the rule contemplates the enforcement of an obligation within and not without the full marriage relationship. We don’t want to encourage divorce.

· Concern about privacy of intact family – there are very few legal actions you can bring with regard to an intact family. Goes back to time of coverture.

· Sharpe Furniture, Inc. v. Buckstaff (WI, 1980), p. 125

· Mrs. Buckstaff purchased a sofa from Sharpe in 1973 on credit. The Buckstaffs kept the sofa but have never paid for it. Sharpe brought action against Mr. and Mrs. Buckstaff. 

· Trial court found them both liable under common law doctrine of necessaries: husband is under legal obligation to support his wife; if he fails to provide her with suitable and proper necessaries, any third person who does provide her therewith, may maintain an action against him for same. Necessaries include food, apparel, medicine/medical care, locomotion, habitation or furniture. Standard considers husband’s ability and standing in determining what husband ought to provide. 

· Husband’s liability is a quasi-contractual obligation. 

· Holding: In the absence of an express contract to the contrary, a husband incurs the primary obligation to assume liability for the necessaries which have been procured for the sustenance of his family.

· Doctrine of necessaries serves a legitimate and proper purpose in providing for support and sustenance of the family.

· Rule (Simpson Garment Company): creditor must show that the item was “reasonably needed” by the wife or family, and not that the husband willfully refused to provide his wife with the necessary item. 

· The sofa was a legally necessary item; Buckstaff’s socio-economic standing justifies a finding that the sofa at issue here was a suitable and proper itme for their household. Continued use of the sofa in the Buckstaff home gives rise to an inference of reasonable need.

· Necessaries doctrine continues to be viable in most states – alive and well in the world of health care. Necessaries can also be a claim in a divorce – if a spouse has left, and someone else has provided housing and expenses. People can contract out of a support obligation to each other (pre-nuptial). Pre-nuptial agreements are generally not enforceable to third parties (like hospitals).

· Septuagenarian v. Septuagenarian (NYC Family Court, 1984), p. 130

· P requests support of $1,125 from her husband of fifty years, who resides in a nursing home. Husband’s income of ~ $1,175/month (pension plus social security) is nearly all used to partially reimburse the state for his care. 

· Policy concerns: public burden of supporting both spouses vs. depriving women who are dependent on their husband’s income of access to their husband’s pension and assets

· Husbands are more likely to require care which will deplete the marital assets than their wives, who are likely to be the economically weaker spouse. 

· Granneman case (CA): ct. held that the legislature in a community property state could require a greater portion of the marital assets be applied to the support of an institutionalized spouse than would be available for his or her support if the parties had divorced.

· Neither the Granneman rule nor the federal law prohibits a state from providing benefits in excess of those provided for by the federal statute, so long as federal funds are not used to fund them. No evidence that NY legislature had same intent as CA. 

· Plain language of SSL § 366(2)(a)(7) permits petitioner’s order: exempts payments for support of dependents required to be made pursuant to court order from income to be applied to cost of care.

· Court holds that interests of spouse take precedence over interests of state and institution, so her life is not disrupted so completely.

· Names
· Kruzell v. Podell (WI 1975), p. 134

· P’s employer required her to either use her husband’s surname or legally change her surname to her maiden name.

· Question: upon marriage is a woman required by law to assume the surname of her husband?

· Holding: a woman upon marriage adopts the surname of her husband by thereafter customarily using that name, but no law requires that she do so.

· No WI statute requires a married woman to take her husband’s surname; the conditions that led to the practice of having women adopt their husband’s surnames (coverture) no longer have their foundation in existing law.

· Hansen dissent: majority’s “habitual user” test ends the right of a married woman to use either her married name, her maiden name, or both; it finds unnecessary the existence of a legal name for the children unit; it eliminates the married woman’s prerogative to change her mind.

· Marital Agreements
· Marriage’s characteristics of contract and status

· Parties must have capacity to enter into contract. Status is reflected in lives of married people by elements of relationship are able to be changed without your consent (e.g. change in law that made professional degree marital property to be equally distributed, no-fault divorce, child support, marital property regime, etc.).

· Maynard v. Hill (US 1888), p. 175

· Marriage is something more than a mere contract. It creates a relation between the parties which they cannot change. The relation once formed, the law steps in and holds the parties to various obligations and liabilities. 

· Walton v. Walton (CA 1972), p. 176

· Claim made by spouse speaks to contract law – permitting divorce impairs her right to contract. She claimed that dissolution of her marriage on the ground of irreconcilable differences constitutes an unconstitutional impairment of her rights. Claim did not succeed.

· Wife’s interest in her status as a married woman was subject to the reserve power of the state to amend the law or enact additional laws for the public good and in pursuance of public policy. 

· Parties can opt out in part from state’s regulation of marriage through agreements. (these can be pre- or post-nuptial – both are enforceable).  All states now enforce pre-nuptial agreements, but to varying extents. NY is most enthusiastic about private ordering of relationships. By contrast, CT matrimonial courts dislike pre-nuptial agreements (contract is admitted as evidence in trial, but much less likely to control).

· Process of entering into a pre-nuptial agreement – concerns:

· Bargaining power

· Information asymmetry (about each other, the law)

· Fraud or duress (in NY refusal to marry in absence of pre-nup is not duress)

· Waiving property rights, support

· How do we prevent duress?

· Each side has an independent attorney

· Attachment of detailed list of assets

· Delorean v. Delorean (NJ 1986), p. 180

· Terms of pre-nup (signed hours before wedding): all income and property stays separate (whether brought into marriage or acquired during marriage). Husband had assets of $20 million – in absence of pre-nup, wife would be entitled to half of marital assets.

· Wife asserts that agreement should not be enforced because she didn’t have full disclosure of H’s financial affairs before signing and H exerted undue influence on her.

· Mr. Delorean’s defense was that she consulted a lawyer who advised her not to sign it, and she signed anyway (looks like knowing waiver of rights).

· Requirements for valid pre-nup in NJ:

1. signed voluntarily (no fraud or duress)

2. full and complete disclosure of assets

3. not unconscionable

· Court says there was no fraud or duress. W’s decision may have been unwise, but it appears that she had sufficient time to consider the consequences of signing. 
· Unconscionability: so long as a spouse is not left destitute or as a public charge, the parties can agree to divide marital assets in any manner they wish. So long as a spouse had sufficient opportunity to reflect on her actions, was competent, informed, and had access to legal advice and that of any relevant experts, a court should not interject its own opinion of what is fair and equitable and reject the wishes of the parties. The agreement here is not unconscionable.

· Disclosure: H did not make full and complete disclosure of his financial wealth. In the future, NJ will require a written list of assets and income be attached to the antenuptial agreement.

· But CA law must be applied in this case because of substantial contacts there and choice of law provision in agreement. CA only requires a general idea of the character and extent of the financial assets and income of the other – that is satisfied here, so the agreement is valid and enforceable.
· Gross v. Gross (OH 1984), p. 187

· Pre-marital agreement provided wife with maximum alimony/maintenance of $200/month for 10 years, no property division. Marriage lasted 14 years, one son. Mr. Gross increased total assets to $8 million during that time.

· Old law: pre-marital contracts were considered as being made in contemplation of divorce and held to be void as against public policy. Court rejects this per se approach. 
· Pre-marital agreements are valid and enforceable if:

· They have been entered into freely without fraud, duress, coercion, or overreaching

· There was a full disclosure of the nature, value, and extent of the prospective spouse’s property

· The terms do not promote or encourage divorce or profiteering by divorce.

· Provisions relating to maintenance or sustenance may lose their validity  by reasons of changed circumstances which render the provisions unconscionable. Accordingly, such provisions may be found to have become voidable at the time of the divorce.

· Here, basic agreement in its totality was valid when entered into by the parties. The fact that husband was at fault in divorce doesn’t prevent him from enforcing provisions. But the provisions for maintenance are unconscionable because they would occasion a hardship on W – therefore voidable.
· State interest in revising agreement: want to make sure no one’s a public charge (especially those with rich ex-spouses)

· UPAA approach (p.195) – agreements unenforceable if:
· Not voluntary OR

· Unconscionable when executed AND

· No fair/reasonable disclosure or waiver of

· Spousal support so low as to leave one spouse on welfare at enforcement

· ALI approach (p. 201)
· Review whether enforcement would work substantial injustice IF

· Fixed number of years passed

· Child born if none in common

· Change in circumstances with substantial impact probably not anticipated

· Substantial injustice – look at

· Magnitude of disparity between outcome under agreement v. law

· Limited duration marriages: what position of party challenging would have been without marriage

· Whether agreement written to benefit 3rd parties and whether reasons still obtain

· Impact of enforcement on kids

· Agreements During Marriage and Non-marital Relationships. 

· Generally, three kinds of post-marital agreements: 

· Reconciliation (to avoid divorce) (Curry)

· Separation (at divorce, to establish property division, support, and other rights and obligations

· Other (Borelli; or for various reasons sought by a party after marriage)

· Consideration generally required for post-marital agreements. Level of court review varies by jurisdiction and type of agreement. At divorce, court has power to review for fairness. Courts are generally more deferential to reconciliation agreements.

· Borelli v. Brusseau (CA 1993), p. 209

· P sought specific performance of a promise by deceased husband to transfer certain property to her in return for her promise to care for him at home after his stroke.

· Court says a wife is obligated by the marriage contract to provide nursing-type care for ill husband. Therefore, contracts whereby the wife is to receive compensation for providing such services are void as against public policy and there is no consideration for the husband’s promise.

· Curry v. Curry (GA 1990), p. 215

· After H filed for divorce in 1984, parties signed reconciliation agreement that dismissed the pending action without prejudice; provided for certain payments from H to W; and barred W from future claims for alimony or equitable division of property.
· Reconciliation agreements should stand on same footing as pre-marital agreements.

· Court upholds agreement: no unforeseeable change in circumstances since entering into agreement, there has been substantial performance under the agreement, H had a right to rely on the agreement to his detriment, and parties were represented by counsel and dealt at arm’s length and bargained for what they received. 

· Marvin v. Marvin (CA 1976), p. 221

· Can oral agreement of cohabiting couple be enforced?

· Marvin argues that contract can’t be enforced because relationship is immoral and meretricious. Court basically says times have changed. The mores of the society have indeed changed so radically in regard to cohabitation that we cannot impose a standard based on alleged moral considerations that have apparently been so widely abandoned by so many. 

· Rule from Marvin: first, look for express contract (oral or written); then, court may inquire into the conduct of the parties to determine whether it demonstrated an implied contract or agreement of partnership.

· Contract can’t be explicitly founded on the consideration of meretricious sexual services.

· Adults who voluntarily live together and engage in sexual relations are nonetheless as competent as any other persons to contract respecting their earnings and property rights. 

· A nonmarital partner may recover in quantum meruit for the reasonable value of household services rendered less the reasonable value of support received if he can show that he rendered services with the expectation of monetary reward.

· Hewitt v. Hewitt (IL 1979), p. 231

· Issue: can cohabiting partner (with three children) recover an equal share of the profits and properties accumulated by the parties during the period of the relationship?

· Parties held themselves out as husband and wife, but never had a marriage ceremony. W says that she devoted her efforts to H’s professional education and career in reliance on his promises.

· Court casts issue as whether it is appropriate for this court to grant a legal status to a private arrangement substituting for the institution of marriage sanctioned by the state. This task is better suited to the legislature.

· Potentially enhancing the attractiveness of a private arrangement over marriage contravenes policy of strengthening and preserving the integrity of marriage.

· Common law marriages were abolished in IL. 

· W’s claims are unenforceable because they contravene public policy. 

· Connell v. Francisco (WA 1995), p. 236

· Cohabiting parties had very lopsided assets. W helped H’s businesses during 7 years they lived together. All of the property accumulated during their relationship was in H’s name. 

· Meretricious relationship: stable, marital-like relationship where both parties cohabit with knowledge that a lawful marriage between them does not exist. Factors: continuous cohabitation, duration, purpose, pooling of resources and services, intent.

· Historically, property acquired during a meretricious relationship was presumed to belong to the person in whose name title to the property was placed. Court replaced this with a general rule requiring a just and equitable distribution of property following a meretricious relationship.

· If there is a meretricious relationship, then court evaluates the interest each party has in the property acquired during the relationship and makes a just and equitable distribution. The critical focus is on property that would have been characterized as community property had the parties been married. 

· Property which would have been characterized as separate property had the couple been married is not before the trial court for decision. 

· There is a rebuttable presumption that property acquired during the relationship is owned by both of the parties and is therefore before the court for a fair decision.

· In Re Marriage of Heinzman (CO 1979), p. 249 

· Engagement dispute: H purchased residence for couple to live in and property was conveyed to H and W in joint tenancy. They broke up subsequently.

· Trial court found that the transfer of the real estate was a gift conditioned upon the subsequent ceremonial marriage

· Appellate court affirms: statute bars actions for damages suffered from beach of promise to marry and other direct consequences of the breach, such as humiliation; but that it should not be extended to affect common-law principles governing a gift to a fiancée made on condition of marriage, with condition broken by the donee.

III. Paternity.


· Presumption of legitimacy: children born during wedlock presumed to be child of husband.

· Michael H v. Gerald D. (US 1989), p. 287
· Michael H. claims that presumption of marital legitimacy infringes upon the due process rights of a man who wishes to establish his paternity of a child born to the wife of another man and it infringes upon the constitutional right of the child to maintain a relationship with her natural father. 

· Background to Michael H. – legitimacy cases:

· Used to be that only a legitimate child could bring a wrongful death claim on death of parent – SCOTUS overturned, giving heightened scrutiny to legitimacy – saying there was no meaningful distinction between legitimacy and illegitimacy. But in intestacy, court has been more willing to distinguish between legitimacy and illegitimacy – it’s related to distribution of property.

· Stanley v. Illinois (1972) – father denied visitation to children even though cohabited with mother. Presumption that he would be unfit father violated due process – entitled to hearing on custody and visitation.

· Quilloin v. Walcott – Georgia statute authorized adoption over objection of biological father. Equal protection challenge denied because father had sat on his rights (no finding of paternity, child support, etc. Bio father must exercise rights.

· Caban v. Maha… - Father Caban had substantial relationship with children, so his rights were upheld.

· Lehr v. Robinson – 8 months after birth of child, mother marries another man. Marital father seeks adoption, but bio father files to establish paternity. Court says bio father hasn’t established full commitment to parenthood. Biological connection offers opportunity to establish relationship, but it must be grasped – bio father can offer uniquely valuable contributions.

· Facts: Three grown-ups: bio father Michael, mom Carole, and husband Gerald. Victoria was child (represented by GAL). 
· GAL advocated visitation with Michael. Court dismisses Victoria’s claim – her claim is weaker than Michael’s. Unitary family trumps all.
· CA statute presumes legitimacy to married couple. Can be rebutted within 2 years, by either husband or wife (not bio dad).

· Court upholds this statute; unmarried adulterous fathers do not have a fundamental right to see their kids. Our tradition has never held special protection for these people – our traditions have protected the marital family against the sort of claim Michael asserts. 

· Competing interests for children:

1. stability of family unit

2. knowing who your biological parent is

3. respecting established relationships with adults

· Brennan dissent suggests that reduction in stigma of illegitimacy plus availability of blood tests negated reasoning behind presumption of legitimacy.

IV. Crime and Domestic Violence

· Torts actions between spouses

· Under the common law, one spouse could not sue the other in tort. Spousal immunity for tort suits has mostly been abolished.

· NY encourages joinder of tort claims with divorce claims wherever possible. Reasons: judicial economy. However, tort claims are tried to juries and most family court claims are not. Tort goes first, so that divorce court will have accurate picture of parties’ finances.

· Common law granted husbands whose wives’ affections had strayed an action against the interloper: heart balm action.

· Under common law, husband was entitled to maintain an action against a tortfeasor who had intentionally injured his wife so as to deprive him of her services, society, and conjugal relations. Consortium claim wasn’t extended to wives until 1950. 

· Crimes within the family

· Marital rape: Warren v. State (GA 1985), p. 154

· Holding: married women do not give up their right to state protection from the violent acts of rape and aggravated sodomy performed by her husband.

· Lord Hale theory: a husband cannot be guilty of rape upon his wife, for by their mutual matrimonial consent and contract the wife hath given up herself in this kind unto her husband which she cannot retreat. 

· Other theories for no marital rape: wife is H’s property or chattel; unity of person theory. 

· Other justifications: prevention of fabricated charges, preventing wives from using rape charges for revenge, preventing state intervention into marriage so that possible reconciliation will not be thwarted.

· None of these theories or justifications holds up today.

· Burglary: Cladd v. State (FL 1981), p. 157
· H and W were separated, but no formal agreement or restraining order. H had never lived in W’s apartment, had no ownership or possessory interest in it. He broke in, hit her, and attempted to throw her over the railing. H charged with burglary.
· Holding: H’s consortium rights did not immunize him from burglary where he had no right to be on the premises possessed solely by his wife.

· England dissent: This care boils down to a husband’s uninvited entry onto premises which the wife occupies away from the marital home. The effect of today’s decision is to bring prosecuting attorneys into marital disputes in a way which is unprecedented in FL or elsewhere.
V. Divorce and Divorce Substitutes
· Fault System: Divorce was historically based on fault, it was an adversarial proceeding

· This complements the view that marriage was a life long commitment

· But the rich seemed to have better access to divorce, whereas the poor simply deserted each other

· Modern View

· If the family is basic unit of society, then divorce is a safety valve to protect families in general

· There has been a modern trend to believe that if there are children, then it is okay to divorce

· Actual church attendance correlates pretty well with feelings of divorce

· The rate of divorce doubled from 1961 to 1971 and tripled by 1981

· If you had a choice between divorcing under fault or no-fault divorces?

· Some no fault statutes have a separation requirement

· Fault proceedings are usually shorter, and so it gives the innocent party leverage over the guilty spouse…. “if you want me to consent to no-fault, then I want this and this…”

· Psychological reasons – “He is at fault, I am innocent…he did it to me”

· In fault proceedings, it may influence the judge in the financial proceedings to hear how the husband committed adultery

· Grounds for divorce under fault system

· Adultery

· Does it have to be intercourse? What about oral sex or anal sex? In NY all three count. Some courts have held gay sex doesn’t count (in NY it does). Online sex? 

· Adultery has fallen out of favor as grounds for seeking fault divorce, why? 

· You have to legally catch them in the literal act, by hiring a P.I…..tough to do

· In NY you just have to convince a jury

· Post separation adultery: It is still adultery, separation doesn’t make a difference

· Abandonment / Desertion

· In NY for more than 1 yr. and includes constructive abandonment (no sex)

· But if the husband finds out and offers to sleep together, then the 1 yr. is reset

· Cruelty

· In NY, cruel and inhuman treatment – more is required for  longer marriage

· It renders it unsafe and improper to cohabit

· But how much is cruel, how many episodes? Most courts look for a pattern unless the one episode is bad enough (broken bone)

· What if the allegation is psychological? It varies state to state

· Why does the statute require more evidence for longer marriages?

· Because you toughed it out for so long, why is it so bad now?

· This is odd, the Prof. says, because what if they only reason you waited was for the children to grow up and leave

· Prison

· In NY, for 3 years post-marriage

· Separation

· In NY, pursuant to an Agreement setting all terms and substantially adhered to for 1 yr. or decree of Separation settling those terms

· Defenses

· Recrimination (you both did it)

· In NY, only to adultery ground, where both were adulterous

· Condonation: The innocent spouse doesn’t object

· Connivance: Like setting her up (getting her a handsome male chauffeur)

· Forgiveness: Can you forgive cruelty?

· Insanity

· Laches: In NY, offense more than 5 years ago

· Other

· NH: joining of religious sect opposing marriage

· NY: attempted murder of spouse

· IL: transmission of venereal disease
· No-Fault Divorce

· In practice, there had long been no-fault divorce by collusion.

· CA became first state to become purely no-fault in 1970.

· UMDA (has CA influence) – p. 564
· Original version: Ct. finds marriage “irretrievably broken”

· Revised version: Ct. finds marriage “irretrievably broken” supported by evidence that parties lived apart more than 180 days, serious marital discord, or both agree that marriage is broken. Court is factfinder only if one party doesn’t agree. 

· Under both versions, if either party objects to divorce, court must stay for 30-60 days and can order conciliation conference (or suggest counseling)

· ABA proposal: (p. 565)
· Marriage irretrievably broken when parties have lived apart more than a year or serious marital misconduct; ct. finds that conciliation has been tried and has failed.

· Hagerty v. Hagerty (MN 1979), p. 566

· William filed for divorce; Claire claimed marriage could be saved if William sought treatment for alcoholism but not otherwise. Claire sought order for William to complete treatment and if he still wanted divorce she would agree. 

· Issue: can/should William’s untreated alcoholism defeat findings of discord and marital breakdown? 

· Court says no: legislative scheme allows for finding of marital breakdown even if one spouse does not agree.

· Court concerns about ordering treatment: forcing a person to stay within a marriage when they don’t want to, discomfort with trying to fix human flaws.

· Wife S. v. Husband S. (DE 1977), p. 568

· Issue: what constitutes voluntary separation? 

· Voluntary separation means with consent of both parties. “Consent” by one spouse which results from misconduct by the other is not voluntary. 

· Here, husband had affairs, so he had burden to prove that wife voluntarily agreed to separate.

· Boddie v. Connecticut (SCOTUS 1971), p. 584

· Welfare recipients brought class action challenging required court fees and costs for service of process for access to courts to bring divorce action. 

· Holding: State may not preempt the right to dissolve this legal relationship without affording all citizens access to the means it has prescribed for doing so under due process clause of 14th Amendment. 

· State interests in imposing fees: prevention of frivolous litigation, allocation of scarce resources, balance between defendant’s right to notice and plaintiff’s right to access. None of these is sufficient to override plaintiff’s interest in dissolving untenable marriage.

· No necessary connection between a litigant’s assets and the seriousness of motives in bringing suit.

· Alternatives to fees to satisfy interest in prevention of frivolous litigation: penalties for false pleadings or affidavits, actions for malicious prosecution or abuse of process. 

· Remaining interests in resource allocation or cost recoupment are not sufficient.
· Child Custody on Divorce
· Background and general principles

· Up until 1900, children were considered chattels of husband. If marriage dissolved, he retained custody. Then tender years doctrine took hold, presuming that children under age 7 were better off with mother. 1960s: best interest of child standard – individual determination.

· Legal custody: right to make decisions about the child’s care, education, health, and religion

· Physical custody: time spent living in each parent’s household.

· Even if one parent obtains sole legal and physical custody, the other will typically retain the right to visitation with the child.

· Less than 10 percent of divorce actions involve custody claims – so in most divorces, custody is not contested. When contested, fathers win custody about 50 percent of the time.

· Children’s Rights

· Miller v. Miller (ME 1996), p. 653

· Children (14, 11, 9 y-o) want to intervene as parties in custody dispute and be represented by counsel. 

· Children had guardian ad litem; GAL’s report recommended father as primary residence. 

· There is no basis in common law for the intervention of minor children as parties in the divorce action of their parents with an attorney of their choice. Children do not possess the requisite legal capacity to participate in litigation in their own names. Pursuant to Maine law, children have no authority to appoint an attorney.

· Children assert procedural due process claim – they have a significant liberty interest in the outcome of their parents’ divorce because of the custodial issues involved. 

· The narrow focus of an attorney for the children, who would be obligated to carry out their preferences regardless of the wisdom of such a course, might well increase the likelihood of a custody determination that is not in the best interests of the children. 

· Divorce litigation would be complicated exponentially by the involvement of children as parties.

· The use of guardians ad litem to protect the best interests of children in divorce proceedings fully satisfies any federal constitutional requirements.
· Parent v. Parent - Determining the Best Interests of the Child.

· Ex Parte Devine (AL 1981), p. 662

· Supreme Court of Alabama finds that tender years presumption constitutes an unconstitutional gender-based classification.

· Palmore v. Sidoti (US 1984), p. 666

· White parents divorce; custody awarded to mother. Mom subsequently remarries a black man. Court awards custody to father, so as to avoid difficulties of living in interracial household.

· SCOTUS says race as factor in custody determination is unconstitutional. Doing what’s in the best interest of the child is a compelling governmental purpose; doesn’t say that this custody decision isn’t in the best interest of the child, just says that you can’t use race for this decision.

· The effects of racial prejudice, however real, cannot justify a racial classification removing an infant child from the custody of its natural mother found to be an appropriate person to have such custody.

· In Re Marriage of Wang (MT 1995), p. 669

· Issue: can parent’s religious beliefs and the effect of those beliefs on child be part of determination of child’s best interests?

· Mom argued that practices of Dad’s church, including the performance of exorcisms and the belief that a wife should be subservient to her husband, would be harmful to son.

· Trial court granted physical custody to Dad during school year. SC upholds.

· Independent home evaluations found both parents to be suitable. 

· Leaphard dissent: Religious upbringing is a matter that courts should examine to determine whether the religious practices interfere with the child’s welfare or significantly impair his/her emotional development. If mom’s allegations are valid, then there is a serious question about whether both parents will foster love and respect for the other parent and will do nothing that will estrange child from other parent.

· Fulk v. Fulk (MS 2002), p. 673
· Rhonda argues that chancellor erred by placing too much emphasis on the fact that Rhonda had an adulterous affair with another woman. 

· Marital fault should not be used as a sanction in the custody decision, nor should differences in religion, personal values, and lifestyles be the sole basis for custody decisions.

· It was error for the chancellor to have relied so heavily on the affair, as it was not just Rhonda’s affair due to Jeffrey’s willingness to be an eager participant. 

· Evidence of Jeffrey’s drug use and possible domestic violence also should have been addressed by the court.

· On issue of sexual relationships, states/judges treat them differently – for the most part, courts need to see a nexus between sexual activity and harm to the children. You must show that somehow that activity negatively affects the children.

· In Re J.M.P. (LA 1988), p. 320
· Dawn B., 18-year-old living with parents, became pregnant. After birth on Nov. 30, 1985, Dawn signed release and private adoption attorney Perez took baby to adoptive home. 

· A week later, Perez returned to B’s home to have Dawn sign the act of surrender. His law partner, Roberts, acted as Dawn’s attorney. Mrs. B told Perez that Dawn would like to keep the child but that she told her she couldn’t live there if she kept the baby. 

· Sometime prior to December 30, 1985, Dawn wrote letter revoking consent to the adoption. 

· Private Adoption Act: surrendering parent must sign surrendering document freely and voluntarily, not less than five days after birth, and must be represented by attorney. Parent may revoke consent within 30 days, but adoption may still go through if it’s in the best interests of the child.

· Trial court concluded that act of surrender was valid and held hearing on best interests of child – found that adoption was in best interests of child (P’s owned home, had solid financial situation, traditional family; Dawn couldn’t offer same stable and financially secure family unit). 

· Plaintiff was not subject to duress – parents’ refusal was an exercise of a right.

· Best interests of child require the court to prefer a psychological parent over any claimant who is not a psychological parent. 

· Trial court wrongly based its decision primarily on relative wealth of the parties, not the ties between child and adult. 

· Adoption vacated and case remanded for a new hearing on the best interest of the child.

· The Role of Domestic Violence
· Owan v. Owan (ND 1996), p. 676

· Trial court awarded custody to father despite evidence that he committed domestic violence. 

· Statutory presumption against placing custody with parent who has committed DV. To rebut, parent must show clear and convincing evidence that other circumstances require that the child be placed with the violent parent. 

· Trial court gave social worker witness testimony a great deal of credibility, but trial court cannot delegate its specific statutory responsibility to weigh the evidence and make findings on domestic violence or decide questions of child custody. In this case, expert found that DV was situational, not a pattern.
· Reverse and remand for further findings.

· Sandstrom dissent: Child custody should be controlled by best interests of child – DV shouldn’t preempt consideration of all other factors.

· The Role of the “Expert”
· Jones v. Jones (SD 1996), p. 683

· Trial court granted joint legal custody of children with primary physical custody awarded to Kevin, although expert assessed both parents and found that information favored Dawn as custodial parent.
· Trial court’s decision will stand unless there is a clear showing of abuse of discretion. 

· Court relied heavily upon the stability and continuity that Kevin could provide through relationship with Jones family. 

· Affirmed.

· Alternatives to the Best Interests Standard.

· Garska v. McCoy (WV 1981), p. 687

· Trial court awarded custody to father, finding that he was better educated, more intelligent, more financially stable, had better English, better appearance and demeanor, and highly motivated. 

· Court is concerned about custody being used as a coercive weapon to affect level of support payments and other issues in divorce – parent who is most attached to child will be most willing to accept an inferior bargain. 

· Holding: there is a presumption in favor of the primary caretaker parent, if he or she meets the minimum, objective standard for being a fit parent regardless of sex. This only applies to children of tender years. 

· If child care and custody were shared equally, then no presumption arises. 

· Court may accord weight to the preference of a child who is old enough to formulate an opinion about custody (but under age 14).

· Parental fitness is a separate determination from best interests – lower standard. Factors:
· Abuse of child

· Abuse of other parent

· Substance abuse

· Mental illness

· Beck v. Beck (NJ 1981), p. 691

· Trial court awarded joint custody, although neither party requested it – found it was in best interests of daughters.  

· Joint custody: legal custody (decision-making authority) is shared at all times; physical custody may be alternated in accordance with the needs of the parties and the children.

· A sua sponte custody determination is properly within the discretion of the trial court provided it is supported by the record. 

· To award joint custody: 

· Court must determine whether the children have established such relationships with both parents that they would benefit from joint custody. 

· Both parents must be fit and willing to accept custody. 

· Parents must be able to isolate their personal conflicts from their roles as parents and that the children be spared whatever resentment and rancor the parents may harbor. 

· Court must examine practical considerations

· Preferences of children of sufficient age and capacity must be accorded due weight. 

· Removing a child from the custody of an uncooperative parent may be an appropriate remedy of last resort. 

· Court finds that trial court’s decision was based on sufficient credible evidence, but since so much time has passed since determination, case is remanded to trial court for further fact-finding.

· Joint custody is on the rise, if you look state-to-state. CA toyed with idea of statutory presumption of joint custody.
· Access and Visitation Rights of the Non-Residential Parent
· Schutz v. Schutz (FL 1991), p. 705

· Mom ordered to do everything in her power to create positive feelings toward father.  Court says all parents have an affirmative duty to do this – based on the theory that it is best for children to have relationship with both parents.

· She raises 1st amendment objection – doesn’t want to say things she doesn’t believe.

· Court says that she doesn’t have to lie, but she must encourage interaction, take good faith measures to visit dad, avoid doing anything to undermine relationship. Even if it sounds like compelled speech, there are competing concerns that outweigh.

· Difficult question – what happens if she violates? Court can threaten to award custody to dad, award monetary damages to father (cut back on child support). Problem is that these remedies will likely have the effect of hurting children.

· If this fact pattern happened in NY today, it’s very likely that dad would be awarded custody – hiding children from father is seen as inimical to best interests of children.

· Relocation and Modification of Custody
· Factors that go into determining whether relocation should be permitted:

· Parental autonomy

· Continuity of care

· Relationship with non-custodial parent

· Special needs of child

· O’Connor v. O’Connor (NJ 2002), p. 740

· Issue: parent’s application to remove child to another state. 

· Plaintiff mom wants to move to Indiana. Trial court denied her application to remove and designated D dad as child’s primary residential custodian.

· Appeals court affirms. Holding: If one parent is primary caretaker, then Baures criteria apply. If parties truly share legal and physical custody, then party seeking change must demonstrate that the best interests of the child would be better served by residential custody being primarily vested with the relocating parent. 

· Court says that this is not a removal/relocation case – this is like a parent applying for a change of custody from joint custody to sole custody for the purpose of permitting her to move.

· Factors to consider in best interest analysis:

· Reasons for the move and opposition

· Past history of dealings between the parties

· Opportunities the child will have in new location

· Special needs or talents that require accommodation

· Visitation and communication schedule

· Likelihood of fostering relationship with noncustodial parent

· Extended family relationships

· Child’s preference

· Senior year of high school

· Noncustodial parent’s ability to relocate

· Any other factor

· Factual findings of the trial judge are fully supported by substantial, credible evidence, so they will not be disturbed.
· Tropea v. Tropea (NY 1996), supp.

· Issue: divorced spouses with custody seek permission to move away from the area where the noncustodial parent resides.

· At trial in Tropea case, JHO denied request for permission to relocate: whenever a proposed move unduly disrupts or substantially impairs the noncustodial parent’s access rights to the children, the custodial spouse must bear the burden of showing exceptional circumstances such as concrete economic necessity.

· Appellate Division reversed, holding that petitioner made the necessary showing that the requested relocation would not deprive the respondent of regular and meaningful access to the children – on remand, family court awarded substantial weekend, summer and vacation visitation. 

· Most commonly used formula uses 3-step analysis:

· Would relocation deprive noncustodial parent of regular and meaningful access to the child?

· If so, there is a presumption that the move is not in the child’s best interests and custodial parent seeking relocation must show exceptional circumstances to justify the move.

· Then court will consider child’s best interests.

· Three-tiered analysis is difficult to apply and erects artificial barriers to the court’s consideration of all the relevant factors. Cases are too complex for mechanical, tiered analysis.

· Holding: each relocation request must be considered on its own merits with due consideration of all the relevant facts and circumstances and with predominant emphasis being placed on what outcome is most likely to serve the best interests of the child.
· Under Tropea, standard becomes an individualized determination of best interests of child. Factors for court to consider:

· Each parent's reasons for seeking or opposing the move, 
· The quality of the relationships between the child and the custodial and noncustodial parents, 
· The impact of the move on the quantity and quality of the child's future contact with the noncustodial parent, 
· The degree to which the custodial parent's and child's life may be enhanced economically, emotionally and educationally by the move, 
· The feasibility of preserving the relationship between the noncustodial parent and child through suitable visitation arrangements.
· Non-Parent Visitation (and custody) Rights (Grandparents and others)
· In divorce issues, we focus on the narrowest definition of family. This may be too narrow for many families. 

· In intact families, parents have ultimate right to decide visitation issues. When court is involved in divorce proceedings, this changes – wall around family becomes picket fence.

· Painter v. Bannister (IA 1966), p. 712

· Dad sends son to live with maternal grandparents after death of mom. After ~ 18 months, dad is ready to have son back; MGPs don’t want to relinquish custody. 

· Court says that it’s in the best interest of the child to stay with grandparents. 

· Court relies heavily on expert witness, who testified that child was bonded with grandparents.

· Psychological parent (Goldstein, Freud, and Solnit): adult who, on a continuing, day-to-day basis, through interaction, companionship, interplay, and mutuality, fulfills the child’s psychological needs for a parent, as well as the child’s physical needs.

· Troxel v. Granville (U.S. 2000), p. 721

· WA statute allowed any person to petition for visitation rights at any time, and authorized court to grant such rights anytime visitation would serve the best interest of the child.

· WA Supreme Court found statute an unconstitutional interference with the fundamental rights of parents to rear their children. Constitution permits a state to interfere with the right of parents to rear their children only to prevent harm or potential harm, and parents have a right to limit visitation and parents not courts should be the ones to make that decision.

· SCOTUS affirms, holding that the statute violated the due process right to make decisions on concerning the care, custody, and control of her daughters. 

· SCOTUS passes on the question of whether there must be a showing of harm for state interference. 

· State courts must give special weight to the parent’s determination of the child’s best interests – presumption that fit parents act in the best interests of their children. 

· Stevens dissent: No support for idea that Constitution requires showing of harm in case law. Parent’s rights are not absolute, and must be weighed against child’s liberty interests. Best interests of child should be controlling.
· Property Division at Divorce

· Justifications for marital property rules:

· For alimony and child support, it’s the duty to support.

· For property division, it reflects our views of marriage, spousal roles. Situated in context of post-divorce poverty for many women. Other justifications (from oldest to most recent):

· Fault – spouse as victim

· Need – spouse as victim again

· Status

· Rehabilitation

· Contribution (we compensate you because you contributed to the partnership)

· Separate v. Marital

· History: distinction between community property and common law states. Not as significant as it once was. Standard rule is equitable distribution.

· Most common rules:

1. Property acquired before marriage is separate

2. Property acquired during marriage is presumptively marital

3. Property acquired by gift is separate

· Most divorcing couples have little property to divide:

· low-income couples are more likely to get divorced than higher income peers

· younger couples are more likely to get divorced

· Giha v. Giha (RI 1992), p. 753
· Issue: is lottery prize won by husband marital property? Prize won during divorce proceedings but before final judgment. 
· Court says prize is marital property, holds that marital property accumulates until final judgment is entered.
· Drawbacks of this approach – counter to market principles that encourage people to earn as much as possible.

· NY’s rule is file date (this is when economic partnership ends).

· Shea v. Shea (CA 1980), p. 757
· Issue: are H’s veterans benefits marital property when he served before marriage but received benefits during the marriage? 
· Veteran’s benefits are a form of employee fringe benefits. Fringe benefits are community property to the extent they are earned by employment during marriage. Where a fringe benefit is earned by employment before marriage, it is the separate property of the employee even if received after marriage.

· Here, H’s veteran’s benefits are his separate property unless the parties expressly or impliedly agreed these funds would be community property.

· O’Neill v. O’Neill (KY 1980), p. 759
· Issue: are gifts of jewelry etc. given by H to W marital property?
· Statute excepts from marital property that which is acquired by gift. Unclear whether gifts to spouse count. 

· Court’s decision in each case should give consideration to the source of the money from which the gift was purchased, the intent of the donor, agreement between the parties. 

· H’s testimony that he viewed the jewelry as an investment is evidence that he didn’t intend to exclude it from marital property. 

· Commingling: if separate property is deposited in a joint account, many states presume that the owner intended to make a gift to the marital estate.
· Cockrill v. Cockrill (AZ 1979), p. 761

· Farm is at issue – husband says farm’s value increased as passive appreciation. 

· The profits of separate property are either community or separate in accordance with whether they are the result of the individual toil and application of a spouse (active appreciation) or the inherent qualities of the business itself (passive appreciation).

· Court says that profits that result from a combination of separate property and community labor must be apportioned accordingly.
· Methods of apportionment:

· Real estate: award rental value to owner; community entitled to balance of income produced by the labor, skill, and management of the parties.

· Determine reasonable value of the community’s services and allocate that amount to the community, and treat the balance as separate property attributable to the inherent nature of the separate estate
· Allocate to the separate property a reasonable rate of return on the original capital investment. Any increase above this amount is community property.
· In NY, if either spouse actively contributes to appreciation of asset, then it becomes marital.
· Another question is what to do with the income from separate property. States are not in agreement on this. Majority say that income from separate property remains separate. In NY, it’s hard to keep something completely separate – you must pay bills, taxes out of separate property; keeps rents incoming totally separate from marital property.

· Brandenburg v. Brandenburg (KY 1981), p. 765

· Dispute over status of home. H bought it before marriage, but continued to make payments during marriage with marital funds.

· Nonmarital contribution: equity in the property at the time of marriage, plus any amounts spent from nonmarital funds after marriage.

· Marital contribution: amount expended after marriage from marital funds.
· Use these amounts to determine fractional marital property interest in the separate asset.
· Trahan v. Trahan (LA 1980), p. 768

· H owned home before marriage (separate property). During marriage, he purchased insurance policy. Several months later, house burned and he received insurance proceeds. 

· Holding: proceeds from fire insurance are separate property of H. 

· When the residence burned, the estate was transformed into the insurance proceeds.

· Andrle v. Andrle (TX 1988), p. 769

· Issue: are disability benefits received after the divorce marital property? Court says yes.

· Disability insurance policy was purchased during the marriage with community funds.

· Benefits from a vested property right are community property even though paid after divorce.

· TX result seems unfair because if husband wasn’t injured, he wouldn’t have to pay share of his post-divorce wages to wife.

· Taggart v. Taggart (TX 1977), p. 772

· Issue: are military retirement benefits marital property? Court says yes.

· Retirement benefits are subject to division as vested contingent community property rights even though the present right has not fully matured. (Cearley)

· Correct computation of interest: one-half of the retirement pay earned during the marriage (here marriage coincided with service for 246 months; retirement benefits based on 360 months of service(entitled to one-half of 246/360th’s of the retirement pay.

· U.S. Congress has acted to regularize division of pensions across states. QDRO (Qualified Domestic Relations Order) – pension administrator may pay benefits to other party.
· Prof. Degrees & Licenses, Business Divisions, Debts

· O’Brien v. O’Brien (NY 1985), p. 782

· Issue: is medical license, acquired during marriage, marital property subject to equitable distribution? Yes.

· Trial court made distributive award to D of $188,800, representing 40% of the value of the license, no maintenance. 

· Marital property: all property acquired by either or both spouses during the marriage and before the execution of the separation agreement or commencement of matrimonial action, regardless of the form in which the title is held – subject to equitable distribution. 

· An interest in a profession or professional career potential is marital property which may be represented by the direct or indirect contributions of the non-title-holding spouse. 

· Statute views marriage as economic partnership to which both parties contribute as spouse, parent, wage earner, or homemaker. Contributions toward one spouse’s acquisition of a professional license qualifies under the partnership theory. 

· No reason to restrict the plain language of the statute to existing practices.

· Whether license fits within traditional property concepts is irrelevant since statute created new species of property. But license is a valuable property right, reflected in the money, effort, and lost opportunity for employment expended in its acquisition, and also in the enhanced earning capacity it affords its holder.

· Maintenance is inappropriate because it is subject to termination upon remarriage and spouse may never receive adequate consideration for her contribution. 

· If the license is marital property, then the working spouse is entitled to an equitable portion of it, not a return of funds advanced. 

· Marital fault is not a “just and proper” factor for consideration in the equitable distribution of marital property, except in egregious cases that shock the conscience of the court.

· Meyer concurrence: A professional in training who is not finally committed to a career choice when the distributive award is made may be locked into a particular kind of practice because of the financial obligations. Judges shouldn’t be making career decisions for a licensed spouse still in training, so it should be possible for the court to revise the distributive award to conform to changed circumstances.

· Post-script: H declared bankruptcy and distributive award was discharged. W never got anything.

· After time passes, value of license is replaced by value of practice. This can result in a 20-year veteran doctor with a $500,000 practice, compared to someone right out of medical school whose license is worth $2 million. On the other hand, with a more established practice, there are often other assets to divide.

· Prahinski v. Prahinski (MD 1990), p. 792

· Issue: is goodwill of solo law practice a value includable as marital property?

· Trial court divided the value of the law practice between parties; appellate court held that the value of the practice consisted entirely of the reputation of H and was therefore personal to him. 

· Court agrees with appellate: goodwill of a solo law practice is personal to the individual practitioner. Goodwill can’t be separated from the reputation of the attorney. Lawyer’s goodwill is not a saleable asset, unlike in other professions.

· Other approaches:

· CA: professional goodwill is marital property; based on community property law. 

· NJ: Distinguishes goodwill from earning capacity and finds goodwill subject to equitable division. It would be inequitable to ignore the contribution of the non-attorney spouse to the development of that economic resource.

· TX: Community property state, but finds goodwill to be personal to the husband doctor. 

· NE: Case-by-case assessment of whether goodwill is a saleable or marketable business asset.

· Gastineau v. Gastineau (NY 1991), p. 806

· Parties were married 7 years; H was pro football player. H began having affair, left football to be with mistress while undergoing cancer treatment.

· Court found that walking away from NFL contract dissipated a marital asset in the amount of $484,437.

· 3 significant marital assets: 

· Huntington house, valued at $429,000 (with $150,000 mortgage)

· AZ house: $550,000 with $420,000 mortgage – no net value

· Severance pay of $83,000

· After taxes, dissipated marital asset worth $324,573.

· Equity dictates that W receive one-third the marital assets. 

· W gets Huntington house and $1,936.

· Spousal Support
· Overview and Factors Determining

· Trend has been away from long-term or permanent maintenance – courts want to dissolve legal relationship/obligations between parties after divorce. Permanent alimony is the compliment of permanent marriage – we don’t necessarily assume permanent marriage anymore. Some states are moving to a scheme where duration of alimony is pegged to duration of marriage (ex: CA – 50% of marital duration; others say full duration of marriage). Texas says maximum of three years.
· Pennsylvania statute (p. 819) - Exhaustive list of factors - judge has a lot of discretion

· Texas statute (p. 820) - Little discretion for judge – quite narrow test. Upside: predictability.

· UMDA (p. 822) - Limits receipt to need-based receipt, taking into account all these factors.

· Morgan v. Morgan (NY 1975), p. 824

· Trial court says husband should support wife through medical school.

· Wife has duty to mitigate damages; she’s doing so by pursuing her education. 

· Appellate court reverses: Worry is probably that spouse would take advantage; invent wish to further education after divorce (court notes that parties never discussed this ambition during the marriage).

· Marriage of Huntington (CA 1992), p. 827
· Parties married for less than 4 years; very high standard of living. Trial court awarded six months of $5,000/month maintenance. On appeal, she argues that trial court did not properly take into account standard of living.

· Appellate court says standard of living that couple might have built up together is a more important consideration than a standard of living that was provided solely by husband’s separate property at marriage. Upholds trial court award. Court properly considered the duration of the marriage and appellant’s ability to become self-supporting. 

· Bender v. Bender (MD 1978), p. 831
· 20-year marriage, wife doesn’t get alimony because she had affair. Court says allegations of cruelty don’t rise to the level of fault on husband’s part.

· Court says legislature is the one to address issue of whether fault should be a factor.

· German model: only egregious fault is a factor

· Otis v. Otis (MN 1980), p. 835
· Long marriage, substantial disparity between earning capacities.

· MN statute largely taken from UMDA. Court says it’s focusing on rehabilitation – short-term remedy ($2,000/month for four years). Court found that W, with some training, was capable of earning $12,000 to $18,000 per year.

· Otis dissent: it is manifestly unjust and inappropriate to deprive a wife of an expectancy on which she had a right to rely after a marriage of 25 years. W made significant contributions to H’s very successful career. 

· One issue is pension benefits – she would have to get very high-paying job to earn a pension that she could live on.
· Chamberlain v. Chamberlain (MN 2000), p. 838

· Permanent maintenance awarded, even though W has been working throughout marriage as schoolteacher and was self-sufficient. H solo attorney. Notion here was self-sacrifice and contribution.

· The longstanding affluent standard of living of the parties is an appropriate factor for the district court to consider. 

· After permanent award, H still would have about $4,000 more in earnings per month than W.
· Value of Alimony; Debates Over

· Alimony awards have been very unpredictable and variable. In order to prevent such inconsistency, some jurisdictions have begun to move toward alimony “guidelines” that produce presumptive alimony values based on specific case characteristics.

· Mascaro v. Mascaro (PA 2002), p. 844

· Trial court made award that lumped together child support and spousal support.
· Here, H had earnings of over $600,000/year, well in excess of the $15,000/month upper limit specified in formula in statute.

· In child support cases, when income is above $15,000/month, determination is made not by the formula, but by the Melzer factors (reasonable needs of the child).

· Formula still applies for spousal support – spouse gets 30% of difference between her income and H’s (less child support awarded). Court says reasonable needs of spouse are not a proper consideration.
· Olsen v. Olsen (ID 1976), p. 849

· Shepard dissent: characterizes indefinite support as judicially-imposed involuntary servitude.

· Alimony exists because it has always existed and this alone appears to be its sole justification.

· Posner, Economic Analysis of Law, p. 852
· Market analogy – alimony compensates for breach of contract, repaying share of marital assets, and severance pay to compensate for depreciation in her value and employee and marriage partner. You need an incentive to induce women to undertake the risks that go along with marriage.

· Ellman, The Theory of Alimony, p. 854

· looks at marriage like investment; will compensate for lost earning potential

· Rutherford, Duty in Divorce, p. 857

· Alimony encourages women to be dependent instead of self-sufficient.

· Alimony leaves women under the control of men because women cannot remarry without losing their alimony.

· Alimony condones the disparity in earning power between men and women because some of that difference will be made up by alimony.

· ALI Principles, p. 861
· Alimony becomes a remedy for unfair loss allocation, rather than for relief of need. 

· Spouses in long marriage would annually accrue a percentage-based interest in the other’s earning capacity.

· The Relation between Property and Support: Issues for Matrimonial Lawyers (Taxation)

· Property distribution

· After divorce, it is final and non-modifiable.

· Division of property is not a taxable event.

· There are special rules about when the bankruptcy court can pull back property. If there is a bankruptcy looming for parties, matrimonial lawyers need to pay attention.

· In order for spousal support to be deductible by payor, it must be paid in three calendar years in amounts that do not reduce more than a certain percentage. Reasoning: property distribution is non-taxable, IRS doesn’t want people to disguise property division as alimony.

· Spousal Support

· Generally, modifiable, but may require a disaster. If there is no support payable, some states say you can’t modify from zero to some amount.

· Rules vary among states if payor becomes incapable of paying support. NY: show unforeseeable change of circumstances that renders them unable to pay.

· Jurisdiction – moves with parties; each state will give recognition to other states’ spousal support awards.

· Spousal support is tax deductible, non-dischargeable in bankruptcy.

· Child Support

· Not taxable to person receiving it; not deductible to payor spouse.  Now IRS looks closely at spousal support to make sure it’s not disguised child support.

· Child support is most readily modifiable of any of these issues – child’s needs are likely to change. Child support is supposed to have periodic review to ensure it’s accurate.

· Child support has become a much bigger issue in recent years because of federal conditioning of welfare funds on state enforcement of child support.

· Child support is non-dischargeable. If you die, child support arrears are charged to your estate.

· Child Support
· History, Basic Obligation
· Child support in an intact family: children have no right to support, unless it amounts to neglect or abuse.

· Upon divorce, children get new set of legal rights. (actually, any situation where custodial parent seeks support from non-custodial parent – parents didn’t have to be married in first place).

· Straub v. BMT (IN 1994), p. 867
· Woman wants to get pregnant, couple contracts that man will not have to pay child support. Woman later gets pregnant, sues for support some years later.

· Court held that contract was unenforceable. You can’t compromise the child’s right to support; since it’s the child’s right, no one else can sign it away. 

· Rationales:

· against public policy (welfare of children)

· sexual intercourse can’t be used as consideration for a contract

· no formalities or protections required for assistive reproduction

· Limits

· Defenses to payment of child support:

· have sex with someone who’s married (Michael H. presumption of legitimacy)

· contraceptive fraud: not successful in Pamela P. case. We usually don’t allow those with unclean hands to prevail in court, but here it is the child who is benefiting, not the mother who lied about birth control. 

· Equitable estoppel: in some states, non-parents have been held to be liable for support because they agreed to act as parent (usually step-parents). In New York, step-parents have no support obligations. 

· Death – support obligations generally do not survive death of the payor. Courts can require payors to hold life insurance that benefits ex-spouse or child. Parents can disinherit children in intact or non-intact marriage (even though spouses cannot be disinherited in an intact marriage). 

· Emancipation – in most states, age 18 (NY it’s 21). Children can be emancipated under the age of majority if child gets marriage, enters armed forces, is working and self-supporting.

· Roe v. Doe (NY 1971), p. 874
· Intact family – college-aged daughter wanted to live off-campus instead of dorms, against her father’s wishes. Dad cut her off.

· Court of Appeals says that children must comply with reasonable regulations set out by parent; if they don’t, they may be emancipated for support purposes.

· Where a minor of employable age and in full possession of her faculties, voluntarily and without cause, abandons the parent’s home, against the will of the parent and for the purpose of avoiding parental control she forfeits her right to demand support.

· The child’s right to support and the parent’s right to custody and services are reciprocal: the father in return for maintenance and support may establish and impose reasonable regulations for his child.

· This is an anomalous case, since cost of litigation most definitely exceeded the cost of off-campus housing.

· Majority of constructive emancipation cases in NY are in divorced/non-intact families, where children refuse to visit with non-custodial parent. This is another example of disparate treatment for intact and non-intact families (in intact families, teenager might not speak to parent for months at a time with no legal consequence – but in same situation for non-intact family, court might find constructive emancipation). Court usually requires a complete breach of the relationship.

· Neudecker v. Neudecker (IN 1991), p. 878

· Court required dad to pay portion of child’s college costs, even though there was no similar requirement for intact family parents. Dad brought equal protection challenge.
· Court rejected equal protection challenge, saying that if dad could prove that he wouldn’t have paid for college if they were still married, then he wouldn’t have to pay.

· This constitutes a reasonable implementation of the child support criteria that the court must consider the standard of living the child would have enjoyed had the marriage not been dissolved.

· Part of court’s reasoning is that common experience shows that families try to encourage children’s pursuit of college education.

· Most states’ child support statutes have a provision that court may direct payment for private education depending on certain factors.

· Note parallel to McGuire case.

· Obligation of children to support parents
· This is tradition in our country; only a few states mandate it, and it’s usually only a public charge theory (if parent is in danger of becoming a public charge).

· Cannon v. Juras (OR 1973), p. 884

· Son found to owe support to elderly mother, even though he had been denied entry home by wife’s spouse when he was 16. Court said son needed to show mother’s bad purpose or wrongful intent.

· This type of case is rare because government programs prevent this factual situation from occurring (social security, Medicare, etc).

· Calculating, Evaluating

· UMDA approach: (p. 886)
· Traditional, highly discretionary

· amount reasonable or necessary, considering relevant factors:
· Financial resources of child

· Financial resources of custodial parent

· Standard of living had marriage not been dissolved

· Physical and emotional condition of the child and educational needs
· Financial resources of noncustodial parent

· 1980s – Congress required states to standardize their child support provisions with numerical guidelines. Congress interfered in this state area because of impact on welfare costs.
· Three forms of numeric systems: (p. 889)
1. percentage of obligor income: set percentage of payor’s income (either gross or net)

2. Income shares model: estimate child-rearing expenses, then prorate it according to each parent’s income

3. Melson formula: 3-step process – 

a. Provide for each parent’s basic self-support

b. Provide for child’s primary support needs (basic level)

c. Determine standard of living allowances, to the extent that a parent has income above the basic level (a percentage of remaining income after steps a and b)

· McGinley v. Herman (CA 1996), p. 896
· Casual relationship resulted in pregnancy and birth; lawsuit for child support followed.

· Trial court judge thought applying guidelines to father’s extraordinarily high income didn’t make sense. Instead, it awarded $2,000/month as “about right in these types of cases” (read: casual relationship).

· Better argument for father: one goal of child support guidelines is to preserve the standard of living child would have had if relationship hadn’t ended; in this case, there’s no indication that parents ever shared a household.

· Trial judge was reversed – you can’t employ those types of prejudices. Child support guidelines are about sharing parents’ income and standard of living. Remanded for reconsideration based on father’s income. 

· We think it no more than common sense that a parent who rebuts the guidelines support presumption because of an extraordinarily high income not be permitted to pay less support than a parent whose income is not extraordinarily high. 

· Bast v. Rossoff (NY 1998), p. 906
· Issue: calculation of child support when parents have shared custody. Dad wanted his support obligation reduced based on the amount of time he spends with his daughter (proportional offset formula).

· Holding: use same formula as in any other case. 

· CSSA method:

· Calculate combined parental income

· Multiply that figure—up to $90,000—by a specified percentage based on number of children, and allocate that amount between the parents according to their share of the total income

· If combined parental income exceeds $90,000, then court shall determine amount using factors

· Court can determine the custodial parent for purposes of child support by identifying which parent has physical custody of the child for a majority of the time.

· Difficult policy choices inherent in creating an offset formula for shared custody arrangements are better left to the legislature.

· Because shared custody is more expensive than sole custody, an offset formula could cause a precipitous drop in child support. 

· Offset would also encourage parents to keep a stopwatch on visitation to increase his shared custody percentage.

· Arizona adjusts support obligation based on days of visitation (p. 911) – perhaps an incentive to maintain visitation?

· Gallaher v. Elam (TN 2002), p. 912
· Reg: children of obligor not included in decree of child support shall not be considered for the purposes of reducing the obligor’s net income or in calculating the guideline amount. Issue: constitutional under equal protection?

· Father was married to other woman with three children. 

· All children of the same parent have the right to share fairly with their siblings in their common parent’s resources. 

· Court finds reg unconstitutional: there is no legitimate state purpose in requiring a parent to allocate his income more to one child than another.

· Court should determine an award under the guidelines for three children, deduct that amount from father’s net monthly income, and make an award to Jacob applying the guideline percent for one child.

· Other option: figure out child support for four children, award ¼ of that to Jacob

· This was reversed by TN Supreme Court after textbook was published.

· NY method for determining income for child support calculation:

1. obligor’s gross income

2. subtract taxes and FICA

3. subtract spousal support

· Alternative Dispute Resolution & Collaborative Law (Miller recommendations)

· Growing number of states require lawyers to advise clients of ADR options.

· Mediation

· Impartial third party facilitates the resolution of family disputes by promoting the participants’ voluntary agreement. 

· Differs from traditional negotiation: established framework, neutral facilitator, parties actually participate (instead of just lawyers)

· Mediators in NY are not required to be lawyers or to necessarily know anything about family law. People make agreements that are not grounded in the law.

· Where crimes have occurred, big problems and inequities can arise. Victims of abuse are likely to accede to a process that promises minimal fighting. Meyer: victims of DV should never be referred to mediation.

· Recent research doesn’t show that women are doing worse in mediation.

· Martha Fineman: bias of helping professions re: joint custody. Joint custody is favored more often in mediation.

· Benefits of mediation:

· cuts costs

· higher level of satisfaction

· Vitakis-Valchine v. Valchine (FL 2001), p. 962

· Trial court affirmed mediated settlement agreement. Wife claims it was entered into under duress and coercion.

· Holding: mediator misconduct can be the basis for a trial court refusing to enforce a settlement agreement reached at court-ordered mediation. Must make factual findings.

· General rule is that coercion and duress by a third party will not suffice to invalidate an agreement between the principals. Court says exception for mediators is appropriate: it would be unconscionable for a court to enforce a settlement agreement reached through coercion or any other improper tactics utilized by a court-appointed mediator.
· Arbitration

· Consensual process in which the parties to a dispute agree to submit some or all disputed issues to a neutral third party, the arbitrator, who makes a final and binding decision. The arbitration decision is submitted to the court for confirmation; if it has been properly reached, it will be affirmed by the court as part of its judgment.

· Dick v. Dick (MI 1995), p. 976

· 2.5-year marriage, 1 son. Plaintiff H challenges validity of arbitration procedure he agreed to, as well as substantive determinations of the arbitrator (particularly custody award to W).
· Agreement for binding arbitration is not void ab initio as appointing a private judge. Arbitration has well-established history in MI.

· Binding arbitration is appropriate to resolve property distribution and custody issues.

· Having invoked binding arbitration, the parties are required to proceed according to the applicable statute and court rule. 

· An arbitration award may not be set aside unless:

· Arbitrator is guilty of corruption, fraud, or used other undue means

· Arbitrator evidenced partiality, corruption, or misconduct prejudicing a party’s rights

· Arbitrator exceeded his power

· Arbitrator refused to postpone the hearing on a showing of sufficient cause, refused to hear material evidence, or conducted the hearing to prejudice substantially a party’s rights. 
· Only limited review by the courts is permitted. 
· Kelm v. Kelm (OH 2001), p. 980
· Judgment of divorce required future child custody or visitation disputes to be submitted to arbitration. Issue: can matters of child custody and visitation be resolved through arbitration?

· Holding: only the courts are empowered to resolve disputes relating to child custody and visitation.

· Previously, court had held that matters of spousal support and child support could be resolved through arbitration. More than support determinations, custody and visitation go to the very core of the child’s welfare and best interests.
· The process of arbitration is less useful when the delicate balancing of the factors composing the best interests of a child is at issue.

· A two-stage procedure consisting of an arbitrator’s decision followed by de novo judicial review is certain to be wasteful of time and expense and result in a duplication of effort.
VI. The Lawyer’s Role

· Special Rules for Matrimonial Lawyers

· Client rights statement

· Explicit written retainer agreement

· No sex with clients

· Arbitration of fee disputes at client behest (or in retainer)

· No lien on marital residence without court permission

· No contingent fees or non-refundable retainer agreements

· Swear to net worth statement

· In re Marriage of Egedi (CA 2001), p. 515
· Where a single attorney obtains an informed written waiver of the potential conflict of interest and acts only as a scrivener of the parties’ marital settlement agreement (MSA), such agreement is enforceable.

· A property settlement agreement that is not tainted by fraud or compulsion or is not in violation of the confidential relationship of the parties is valid and binding on the court.

· The same counsel may represent both husband and wife in an uncontested dissolution proceeding if the conflict of interest is potential, not actual, and the parties give an informed, intelligent consent in writing after full disclosure.

· Some state ethics codes provide that a lawyer should never “represent” both parties to a divorce.

· V.W. v. J.B. (NY 1995), p. 523

· Issue: retainer agreements and bonuses in matrimonial cases.

· Written retainer called for P to pay fee solely based on hourly rate. In the final Performance Fee Agreement (PFA), P “in light of the results achieved by D has graciously and generously agreed to pay a performance fee of $2 million.

· NY statute says that attorneys can’t charge or collect contingent fees in domestic relations matters.

· Policy reasons: contingency fees might discourage lawyers from reconciliation and encourage bitter and wounding court battles.

· Holding: where the parties enter into a fee agreement prior to the completion of the matter where a legal fee turns on the “result obtained,” that of necessity is a fee based on a prohibited contingency of the amount of the award. 
VII. Private Ordering of Family Creation: Assisted Reproduction
· IVF (has taken off in last 20-30 years)

· No egg donor: 

· W takes fertility drugs to increase egg production

· Side effects: mood swings, possible ovarian rupture, long-term effects unknown

· Eggs retrieved thru low-risk surgical procedure

· H produces sperm, used to fertilize eggs in Petri dish where grown to pre-embryos, then frozen in nitrogen

· W monitors cycle via constant temperature taking; at next menstrual cycle multiple pre-embryos implanted; rest remain frozen

· If successful implantation, W monitored, frequent multiple fetuses, partial miscarriages.

· If unsuccessful, repeat implantations with thawed embryos.

· Donor ova:

· Procedure similar except paid “donor” screened, takes drugs, etc.

· H’s or donor sperm used to fertilize eggs

· Very little regulation of IVF labs in United States

· Lab requirements:

· Infertility, marriage

· Health and age qualifications

· K specifying embryo disposition

· Informed consent

· Confidentiality re donors

· Artificial insemination

· Surrogacy

Davis v. Davis (TN 1992)

· Trial court: embryos as persons; given to W to implant

· App. Ct.: H has constitutional right now to be parent where no pregnancy

· S. Ct.: finds for H

· If agreement between progenitors; presume valid & binding absent agreed modification

· If none, parties’ constitutional rights to procreate or not are balanced, with H right not to be genetic parent winning over W right to donate

· If W wanted and couldn’t procreate otherwise, closer case

· Academic proposals

· Give to using spouse or donate

· Destroy all

· To W because of greater contribution

· To W as above but only if use herself

· Implied K: at enrollment (clinic decides); at creation of embryos (commit to use)

· Equity: divide equally; parenthood veto to one not wanted used.

ABA Family Law section: if female partner is likely to be unable to procreate, then she should be able to use the embryos. 

Which rule?

· NY and WA: Agreement governs regardless of change (in absence of, balancing with more weight on non-procreative choice)

· NJ: Agreement subject to balancing if either party changes mind, with more weight on non-procreative choice?

· MA: no forced procreation no matter what? 

· Other? Person with least future change at parenting wins?
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